IN THE NATIONAL COMPANY LAW TRIBUNAL
| DIVISION BENCH, COURT NO. II
KOLKATA -

Interlocutory Application
L.A. (IB) No. 1652(KB)2023
And

1.A. (IB) No. 1759(KB)2023
- And

I.A. (IB) No. 851(KB)2023
' In

Company Petition :
Company P. (IB) No. 128(KB)2020

IN THE MATTER OFE: o : Y
HDFC BANKLTD. - - o : , ... Financial Creditor.
- i ~ Versus : . .

TAMRA DHATU UDYOG PRIVATE LIMITED
(CIN:-U27209WB2006PTC109251) ; ... Corporate Debtor. )

L.A. (IB) No. 1652(KB)2023

- An applica:tion filed under Rule 11 of the National Company L;tw Tribunal Rules,
- - 2016. ‘

"IN THE MATTER OF:

DAMODAR DAS SINGHEE, Residing at 26 B Alipore Road, Orbit Crystal,
Kolkata — 700027. _ B _ ‘ B
: CeoE ... Applicant.
S Verses !
MS. MAMTA BINANI, g »
Resolution Professional of Tamra Dhatu Udyog Private Limited,
having Registration no.: IBBI/IPA-OOZ/IP-N00086/2017-2018/ 10227,
having her registered office at: ._ ' .
Nicco House, Second Floor, 2 Hare Street, Kolkata 700001. . :
: . by ... Respondent No. 1.
- L : fa b And . e " (e :
Committee of Creditors of Tamra Dhatu Udyog Private Limited.
p ... Respondent No. 2.

 LA. (IB) No. 851/KB/2023




IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA '

Tamra Dhatu Udyog Private Limited
" LA. (IB) No. 1759(KB)2023
'1.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)202'O

An Appllcatton fi led under Sectton 60(5) of the Insolvency and Bankruptcy Code,
201 6 '
IN THE MATTER OF:
- .M/s. Kedarnath Mining Pvt. Ltd.

S ... Applicant.
Verses '

Mamta Bmam, Resolutlon Professnonal of Tamra Dhatu Udyog Private Limited
‘ .. Respondent No. 1.

= And
Damodar Das Singhee '
‘ - .. Respondent No. 2.
o R ~And '
Tarun Kumar Singh ' .
' ' ; ... Respondent No. 3.
o - And
- Vedx International Pvt Ltd. : S SR P
‘ : .. Respondent No. 4.
_ _ . And
Krishna Infosystems Private Limted K o '
' g e ... Respondent No. 5.
And

' Commlttee of Creditors through the RP of Tamra Dhatu Udyog Private Limited
Respondent No. 6.

" LA. (IB) No. 1759(KB)2023

An Appltcatmn under Sectwn 30( 6) and 31 of the Insolvency and Bankruptcy Act
2016 read with Regulation 39(4) of the Insolvency and Bankruptcy (Insolvency
Resolution Process for Corporate Persons), 2016.

APPROVAL OF RESOLUTION PLAN

IN THE MATTER OF:
MS. MAMTA BINANI, : i
Resolution Professional of Tamra Dhatu Udyog Private Limited,
having Registration no.: IBBI/IPA-002/IP-N00086/2017-2018/10227,
having her registered office at:

" Nicco House, Second Floor, 2 Hare Street, Kolkata 700001
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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
- KOLKATA

Tamra Dhatu Udyog Private Limited
L.A. (IB) No. 1759(KB)2023
1.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

. Date of Pronouncement: J anuafy'Ol; 2024.

- CORAM:
SMT. BIDISHA BANERJEE HON’BLE MEMBER (JUDICIAL)
SHRI D. ARVIND, HON’BLE MEMBER (TECHNICAL)

APPEARANCE: »

LA. (IB) No. 1759/KB/2023 (Resolution Plan Application):

1. Dr.(CS) Mamta Binani, Adv. - Resolution Professional in Person.
2. Ms. Anklta Dutta, PCS. > e '

For Apphcant in LA. 1652/KB/2023:
1.  Ms. Urmila Chakraborty, Adv.

2. Mr. Raghunath Ghose, Adyv.

For Kedarnath Mktg. P. Ltd.:
‘1. Mr. Jishnu Saha, Senior Ady.
2.  Mr. Shaunak Mltra, Adv

3. Ms. A. Rao, Adv.

4 Ms. S. Tibrewal, Adv.

For CoC in. L. A. (IB) 851/KB/2023:
1.  Mr. Santosh Kumar Ray, Adv.
2. Ms. Rituparna Sanyal, Adv.

3. Ms Swastlka Sengupta, Adv

For the Respondent No 2 in LA. 851/KB/2023
1.  Ms. Urmila Chakraborty, Adv. .~
2. Mr Raghunath Ghose, Ady.

For the Respondent No. 3 in IA (IB) No. 851/KB/2023:
1. Mr. Ramji Srinivasan, Sr. Adv.
2.  Ms. Shusna Santra, Adv

For the Resolutlon Professional in I. A (IB) 851/KB/2023
Mr. Joy Saha, Sr. Adv.

Mr. Sidhartha Sharma, Adv.

'Mr. Arjun Asthana, Adv.

Ms. Debarati Das, Ady.

Ms. Sriparna Mltra, Adyv.
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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II

KOLKATA
Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
- LA.(IB) No. 1652/KB/2023
~In C.P. (IB) No. 128(KB)2020
ORDER

Per: D. Arvind, Member (Technical)
1. This court is congregated 'through‘ hybrid mode.

" LA. (IB) No. 1652(KB)2023 .

2. Heard the Learned Counsel, Ms. Urmila Chakraborty, Adyv.

Factual Matrix: .

3. Thie' instant application has been 'preferred by the ‘Prespective Resolution
Applicant, Mr. Damodar Das Singhee, hereinafter referred to as “Applicant”
agamst the Resolution Professmnal Dr. Mamta Bmam of Tamra Dhatu Udyog

: anate lelted (Corporate Debtor/ CD herein) and the Committee of Creditors
v (for brevity “CoC”) of the Corporate Debtor, - hereinafter referred to as
“Respondent No. 1 and 2” respectrvely, seekmg the following reliefs as under:
a. Direct the Respondents to dismiss the approval of the Resolution Plan of
Mr. Tarun 'Kumar Singh; ‘ | o ‘
'b. Direct the Respondent to reconsidér the resolution plan of the Applicant
4 in llght of the financial consideration extended by the Applicant to the
creditors of the corporate debtor;

c. Any other order may be deemed fit and proper.

Appltcant submiSsions:

4. The Ld. Counsel Ms. Chakraborty has argued for the Apphcant herein and
submitted that the CoC of the Corporate Debtor on 28 September, 2023 has
approved the Resolution Plan submitted by Mr. Tarun_Kumar Singh. It is further

-Pagedof55 - . _ ‘ 5.




IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
- KOLKATA |

Tamra Dhatu Udyog Private Limited -

LA. (IB) No. 1759(KB)2023

LA.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

submrtted that if the Promoter of the Corporate Debtor bemg an MSME, submrts :

the Resolutron Plan in the Corporate Insolvency Resolution Process of the
Corporate Debtor, then the said Resolution Plan stands at a totally different
vfooting as compared to other ResohItion Plans and the promoter has a right of
prIorlty to submit resolution plan and also cons1derat10n by the CoC.

" The Ld. Counsel for the Applicant herein has relied upon the Report of the
Insolvency Law Committee of March, 2018 issued by the Ministry of Corporate
Affairs, wherem it is- stated that “the ratzonale for this relaxatzon is that a
business of an MSME attracts interest primarily from a promoter of an MSME
and may not be of interest to other resolution applicants.” It is ‘contended that it
shall be the duty of the CoC to take into consideration the intent and rationale of
the relaxation provided for Corporate Debtor which is an MSME, at the time of
consrderatron of the Resolution Plans placed before the CoC. .

It is submitted that the Resolution Plan submitted by the Apphcant herein bemg

the erstwhile promoter of the Corporate Debtor must have been gIven priority m :

consrderatron by the CoC, even though the overall financial outlay and the plan

value need to be taken into account the financial creditors as Well as interest of

" the Corporate Debtor. _ : , : _ ,
It is further submitted that the apphcant herem bemg the promoter and dlrector

of the corporate debtor possess the technical and operational understanding of the .

corporate debtor and is at better footing to implement the Resolution Plan and

successful resolution of the Corporate Debtor. The CoC has erred in not

| _ consrdermg these crucial aspects for successful resolutron of the corporate debtor

and for keeping the company as a gomg concern, and rejected the Resolutron Plan

submitted by the Apphcant _herem.

_ Page5of 55
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IN THE NATIONAL COMPANY LAW TRIBUNAL
' DIVISION BENCH, COURT NO.II
KOLKATA

Tamra Dhatu Udyog Private Limited
~ LA. (IB) No. 1759(KB)2023
‘1.A.(IB) No. 1652/KB/2023

“ In C.P. (IB) No. 128(KB)2020

Analysis andb Findings of this Adjudicating Authority:

10.

11.

We have p'erused the Resolotion Plan dated 30" August, 2023 along with the

'Comgendum cum Clarrﬁcatlon dated 03 September 2023 submitted by Mr.
‘Damodar Das Smghee We have further perused all the mlnutes of CoC meeting - -
-along with the votmg result annexed to this appllcat1on

| _- It is evident that the Resolutlon Plan submitted by Mr. Tarun Kumar Singh,

herelnafter referred to as “Successful Resolution Applicant”, for brevrty'

“SRA” on 30.08.2023 read with his Comgendum cum Clarrﬁcatlon documents

| 'dated 02.09. 2023 has been approved by the CoC of the Corporate Debtor w1th

99.93% votes on 28" Day of September, 2023.

We are of the view that it is the commerc1al and/or busmess decmons of the

" Financial Creditors being the member of the Committee of Creditors of the "

Corporate Debtor to select the best resolution plarl ’arnong the plans submitted
before them. In that respect, this Adjudlcatmg Authority has very llmlted scope
of review the decisions of the CoC of the Corporate Debtor -

Precedents which we are relymg upon:

(a) K. Sashidhar vs. Indtan Overseas Bank reported in (2019) 12 SCC 150:
'_MANU/SC/0189/2019 passed by Hon’ble Apex Court:

“In the present case, however, we are concerned with the provisions of I
& B Code dealing with the resolution process. The dispensation provided
in the I & B Code is entirely different. In terms of Section 30 of the [ & B’

. Code, the decision is taken collectively after due negotiations between the
financial creditors who are constituents of the CoC and they express their
opinion on the proposed resolution plan in the form of votes, as per their -
voting share. In the meeting of CoC, the proposed resolution plan is
placed for discussion_and after full interaction in the presence of all

- concerned and the resolution professional, the constituents of the CoC
finally proceed to_exercise their option (business/commercial decision)
to approve or not to approve the proposed resolution plan. In such a case,
non-recording of reasons would not per se vitiate the collective decision '
of the financial creditors. The legislature has not envisaged challenge to
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IN THE NATIONAL_COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

- Tamra Dhatu Udyog Private Limited .
LA. (IB) No. 1759(KB)2023
- LA.(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020

the cbmmerczal/busmess decision” of the financial creditors taken
collectzvely or for that matter their mdzvzdual opzmon as the case may be

on thzs count.”

(Emphas1s Added)

(b) Kalpraj Dharamshi vs. Kotak Investment Advisors Ltd. repox’ced n (2021)
10 SCC 401: MANU/SC/0174/2021 passed by the Hon’ble Apex Court:

C 2 80 58. It is also poznted out, that in pursuance of the order dated _5.»8.2020
passed by NCLAT, CoC has approved the resolution plan of KIAL on
13.8.2020. However, since we have already held, that the decision of
NCLAT dated 5.8.2020 does riot stand the scrutiny of law, it must follow,
that the subsequent approval of the resolution plan of KIAL by CoC
becomes non-est in law. For, it was only to abide by the directions of
NCLAT. We are of the view that nothing would turn on it. The decision of
CoC dated 13/14.2.2019 is a decision, which has been taken in exercise of -
its 'commercial wisdom'. As such, we hold, that the decision taken by CoC
dated 13/14.2.2019, which is taken in accordance with its 'commercial
wisdom' and which is duly approved by NCLT, will prevail. Further, .
NCLAT was not justified in interfering with the stated decision taken by

CoC.”? :
(Emphasis Added) ‘

(©) Ghanashyam Mishra. and Sons Private Limited vs. Edelweiss Asset
Reconstruction Company Limited reported in (2021) 9 SCC 657:
MANU/SC/0273/2021 by the Hon’ble Apex Court: ,

“57. It could thus be seen, that the legislature has given paramount
importance_to the commercial wisdom of CoC and the scope of judicial
.review by Adjudicating Authority is limited to the extent provided Under
~ Section 31 of I&B Code and of the Appellate Authority is limited to the
~ extent provided Under Sub-sectzon (3) of Section 61 of the I&B Code is

no more res integra.”

(Emphasns Added)

12. _ Relylng upon the Judgments 01ted supra, we would infer that it is the commermal

WlSdOl’Il of the Commlttee of Creditors that is paramount and would prevall
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13.

"14.

IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

I.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

‘unless the process of choosing a particular SRA is not as per the Code and the

regulatrons in force.

We have considered the subm1ss10ns of the Ld. Counsel of the apphcant that the
Resolutlon Plan submrtted by an erstwhile promoter of the Corporate Debtor

'must have been g1ven priority in con51derat10n by the CoC as it comes under

different footmg as compared to the other plans and the promoter has rlght of :

priority to submit a plan and to consider it by the CoC also. It i is further referred

- to the Report of the Insolvency Law Committee (ILC) of March, 2018 issued

by the Ministry of Corporate Affairs. Relevant paragraphs of the report read as

: under

“27.4 Regardzng the fi rst issue, the Code is clear that default of INR one
lakh or above triggers the right of a financial creditor or-an operational
creditor to file for insolvency. Thus, the financial creditor or operational
creditors of MSMEs may take it to insolvency under the Code. However, -
‘given that MSME's are the bedrock of the Indian economy, and the intent
is not to push them into liquidation and affect the livelihood of employees
and workers of MSMEs, the Committee sought it fit to explicitly grant .
exemptions to corporate debtors which are MSMEs by permitting a
promoter who is not a wilful defaulter, to bid for the MSME in
insolvency. The rationale for this relaxation is that a_business of an
MSME attracts interest primarily from a promoter of an MSME and may
not be of interest to other resolutzon applicants.”

We 'would‘refe'r the relevant statutory provisions relating to the eligibility of

resolution applicant as under:

@) Séction 294 of the I&B Code:

Person not eltgtble to be resolution applicant. — = -
A person shall not be eligible to submit a resolution plan, if such person '
or any other person acting jointly or in concert with such person—
o NER L R By XXX
" (g) has been a promoter or in the management or control of a corporate
debtor in which a preferentzal transaction, undervalued transaction,
extortionate. credzt transaction or fraudulent transactzon has taken place
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"IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. I
KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
I.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

and in respect of whlch an order has been made by the. Ad/udzcatzng
Authority under thzs Code; , 4 v
XXX - XXX ' XXX

(i) Section 2404 of the I&B Code:

~ Application of this Code to micro, small and medium enterprises. -
(1) Notwithstanding anything to the contrary contained in this Code, the
provisions of clauses (c) and (h) of section 294 shall not apply to the
resolution applicant in respect of corporate insolvency resolution
process *[or pre -packaged insolvency resolution process] of any micro,

- small and medium enterprises.

- (2) Subject to sub-section (1), the Central Government may, in the public
interest, by notification, direct ‘that any of the provisions of this. Code
shall— ' :

- (@) not apply to micro, small and medium enterprises; or
(b) apply to micro, small and medium enterprises, with such
~modifications as may be specified in the notification. !
XXX , . XXX . XxX

15. Further we would refer the judgrhent passed by the Hon’ble Apex Court in thé
case of Hari Babu Thota vs. Other in C1v1l Appeal No. 4422/2023 de01ded on
29.11 2023 reported in MAN U/SC/1313/2023 it is held that:

“21. We are inclined to accept the aforesaid plea as it is quite obvious that

while seeking to protect this catego;y of industries, the disqualification is

not to be incurred, especially.in view of the "notwithstanding clause”.’

“22. ... Thus, to opine that it is the initiation of the CIRP.proceedings

which is the relevant date, cannot be said to reflect the correct legal view

and thus, we are constrained to observe that the law laid down in
B Digambar Anand Rao Pigle (supra) case by the Tribunal is not the correct
. position in law and the cut off date will be the date of submtssmn of

- resolution plan.’
. “23. Thus, even on this count, the plan submitted in questzon will not incur

the disqualification. We may also note that the aforesaid intent is reflected .
in the statutory provision itself that in Section 29A(c) which begins with
"at the time of submission of the resolution plan".” :

(Emphasis Added)
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16.

o iy

18.

19.

20.

"IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II
| KOLKATA

Tamra Dhatu Udyog Private Limited

LA. (IB) No. 1759(KB)2023

LA.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

Thus, a co-Jomt readmg of the ILC Report of 2018 statutory prov1srons and the
judgment in Hari Babu Thota cited and referred supra, it is clear that the

prlorltv’ shall be glven to the promoter of the Corporate Debtor being a Micro,

Small & Medium Enterprise (MSME) in terms of ‘submission of the resolutlon

' 'plan onlv, but no priority for cons1derat10n of the plan by the Commlttee of

Creditors. Regarding the cons1derat1on and selectmg a best plan to resolve the '

corporate person by way of rev1v1ng its business and to secure the interests of all

‘ its stakeholders it is the Committee of Cred1tor of the Corporate Debtor which is

the paramount body to exercise its ‘commercial wisdom’ and ‘business decision’

' _and the scope of judicial review by the Adjudicating Author1ty is limited to the
- extent as prov1ded under Section 30(2)(b) of the 1&B Code read w1th regulatlons

~ made thereunder.

Hence, we find that it is not the case of the Appli'cant that the process employed

by the CoC in Selecting the best Resolution Plan in its “commercial wisdom” is

~ flawed. When that being the case, we are of the considered view that there is no

merit in this interlocutory application and accordingly, dismiss this applieation'

" being LA. (IB) No. 1652/KB/2023 as not maintainable. -
“No Costs. o |

LA. (IB) No. 851/KB/2023

" Heard the Learned Counsels for the part‘vies'.

. Brief Facts of the case:

This - instant application has been preferred by one Prospective Resolution
Applicant (for brevity “PRA”), M/s. Kedarnath Mining Pvt Ltd under Section .
60(5) of ,the_I&B Code, 2016 seeking following reliefs from this Adjudicating

Authority as under:

Page 10 of 55 -
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21.

22,

23.

24.

"IN THE NATIONAL COMPANY LAW TRIBUNAL _
- DIVISION BENCH, COURT NO. 1l
: KOLKATA

-Tamra Dhatu Udyog Private Limited |
LA. (IB) No. 1759(KB)2023

LA.(IB) No. 1652/KB/2023

InC.P. (lB) No. 128(KB)2020

a.  Declare the Respondent Nos. 2 and 3 as znelzgzble to partzczpate in
the CIR Proceedzngs of the Corporate Debtor;
jb.l , | Restrain the Committee of Creditors from considering the Resolutzon ol
| Plan submztted by the Respondent Nos 2 and 3;
c. | Any other orders deem f t and proper.

The Applicant herein is one of the PRA and act1ve1y partrcrpated in the

' Resolution' of the: Corporate Debtor It is claimed that after the negotrat1ons |

completed the applicant has come across details and documents in respect of -
collus1on and fraudulent act1v1t1es of two other PRAs, i.e., one Damodar Das
Singhee (promoter of the Corporate Debtor), Respondent No. 2 and one Tarun
Kumar S1ngh Respondent No. 3 herein. '

Further, it is claimed that the Respondent no 2 and 3 through web of actions and

companies have created a proxy group which is otherwise related to the  Corporate ' A

Debtor, having 1ntent10n to hqack the Resolutlon plan and to ensure that the -

promoters themselves get the control of the company.
Further it is alleged that Mr. Tarun Kumar Singh is nothing but plan B and alter

ego the Respondent no 2 as would be evident form the appl1cat1on herein. The :

_ mtentlon of the I&B Code is to ensure t1mely actlon to ensure that the Corporate '

Debtor vests in person who can run it and add to economy of the country.
F urther, it is alleged that it was never the intention of the statue that the Promoters o
be given an opportunlty to defraud the banks and then take over the Corporate
Debtor - through themselves in garb of MSME and/or through a proxy .

’ representatlve If the acts of collus1on of the Respondent no 2 and 3 along w1th

| other officials i 1s not mpped in the bud the very purpose of the I&B Code would :

be defeated and lead to promoters themselves defaultmg and gettmg back the

assets at a haircut at the cost of the pubhc money.

, PagellofSS
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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO.1II -
' - KOLKATA :

- Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

| LA.(IB) No. 1652/KB/2023
" InC.P. (IB) No. 128(KB)2020

Applicantd’s Submissions:

25.

- 26.

The Leamed'Counsel for the applicant submits that Mr. Tarun Kumar Singh is a

related party of the Corporate Debtor and there has been no due disclosure of
Related Party by the Mr. Damodar Das Singhee (Respondent nos. 2) and Mr.
Tarun Kumar S1ngh (Respondent No. 3) while participating in the CIRP of the

- Corporate Debtor in compliance of the Mandatory Regulatron 39(1)(c) of CIRP

Regulatlon 2016, as set out in the RFRP dated 3rd September 2023
The Learned Counsel for the Apphcant further submits that there web transaction
of the management led by Mr. Damodar Das Singhee (Respondent No. 2), who

o ahenated two of ‘the group companies- and created an 1ndependent corporate -

27

28.

29.

structure which is led by Mr. Tarun Kumar Slngh in order to clandestmely

takeover the Corporate Debtor through_proxy in the CIRP.

The Ld. 'Counsel contends that from the rocords downloaded from the website of

MCA, it transpired that the Promoters of Tamra Dhatu Udyog controlled_

followmg companies Pvt Ltd. such as:

a. Tamra Dhatu Udyog Pyt Ltd. . _
b. Sumo Metalhc Pvt Ltd (Since Merged with Tamra Dhatu Udyog Pvt Ltd)
¢. Tamra L1m1ted.

d. Zalco Metals DMCC
e. Krishna'InfoSyetems Pvt Ltd
f. Vedx }International Limited

g Gagan Suppliere Pvt. Ltd. _

The. Ld Counsel brought to our attentlon partlcularly the shareholdmg of two
companies namely Vedx Intemat10na1 Limited and Krishna Infosystems Pvt Ltd.
It has been pointed out that the movement of shareholdmg, change of directors

and the registered office of Vedx International Limited (at Page 20 of the

Page 12 of 55
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IN THE NATIONAL COMPANY LAW TRIBUNAL :
DIVISION BENCH, COURT NO. II
' KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
1.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020 -

Application); to demonstrate the link between the SRA and Cofporate Debtor, as
under: - ' il | ; o

20

a. Movement of shareholding of Vedx

Shareholder at : Shareholding N Shareholding
Incorporation as . on ; as on
i : i - | 21/06/2017 i 31/12/2019
Ram 5000 Ram 5000 | Transferred | Vivek | 100
Kumar - ' : © | Kurnar on ~Kumar
Singhee SN Singhee 31/12/2019 | Soni -
Amol . | 5000 | Transferred | Tarun 5000 ) Tarun - | 9900
Ashwani on Kumar Kumar
Mehra . |21706/2017 | Singh 1 Sin

b.  Change of Directors of Vedx

T NAME : Date of Date of Filling of
SNo ; Appointment/Resl Form- DIR-12 -
: . gnation © . with MCA
1 Ram Kumar Singhee Incorporation
2 Amol Ashwani Mehra Incorporation
3. | Amol Ashwani Mehra ( Resigned) ~ 21/06/2017 13/07/2017
4 | Tarun Kumar Singh ( Appointed) ; 21/06/2017 13/07/2017 -
5 | Vivek Kumar Soni { Appointment) ; 27/11/2019 . 26106/ 2020_ :
6. | Ram Kumar Singhee ( Resignation) 02/12/2019 . 28/06/2020
7. | Vivek Kumar Soni ( Removedon * 30/03/2022 . © 29/11/2022
Death) - : : B i .
8. | Ayush Taparia (‘Appointed) . 30/09/2022 30/10/2022 .

c. Registered office of Vedx :

81 | Registered office of Vedx |- Connection with Date of

3 No i e 2 . CD : - Change

B 402-B1, 4®Floor, Marathon | Property owned b : :

1 Innova, Ganpatrao Kadam | the CD

Marg, Lower Parel Mumbai ;

2. 101, Mecadows, Sahar Plaza, | The CD is the Lessee | 08/04/2015

Andheri Kurla Road, J B | of the said property .

Nagar, Andheri 400059 and rented the same
) i - | to Vedx rent free

Copies of the MGT- 7 filed by Vedx are enclosed herewith marked with )
Letter “F”. SR L F s
.. Copies of i-elevant DIR-12 filed by Vedx are enclosed herewith marked
with Letter “G”. . . I ‘ ! :
\Copics of INC 22 filed by Vedx is enclosed herewith marked with Letter
P - | ,




"IN THE NATIONAL COMPANY LAW TRIBUNAL
'DIVISION BENCH, COURT NO. IT
~ KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

I.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

‘_F-lirthe‘r, it has been pointed out about the movement of shareholding, change of

directors and the registered office of Krishna Infosystems Pvt Ltd, (at Page 22 of -

30.

the Application) in the Corporate Debtor’s owned premises to demonstrate the
link betw_een _th'e SRA and Corporate Debtor, as under:
22

- B. Krishna Infonystem- Pvt Ltd lelted {In Short Krﬁhn;n)

The shareholding of the company was transferred to one Tarun
Kumar Singh ' and Tarun Kumar Singh  was inducted as a
 Director while Damodar Singhee and Ram Singhee resigned as.
©+ Diirectors from the company. The movcment ‘of the shares and C

other details are as follows: : :

a. Movement of shareholding of Krishna
Date of
S transfer as
g No of | per annual
SNo Transferor ‘Transferee shares return
Mr. Tarun ;

1. | Mrs. Madhu Singhee 'Kumar Singh S000 23.03.2022
Mr. Damodar Das Mr. Vivek Kumar . :
Singhee Soni 1 5000 .| 23.03.2022
Mrs. Sushma Mr. Tarun . : 3 ey
Singhee Kumar Singh 10000 23.03.2022

b.  Change of Directors of Krishna
Date of
: ~ Date of Filling of
s. NAME Appointm Form- DIR-~
1 ¥ ent/Resig 12 with
: : nation MCA
1. | Tarun Kumar Singh (Appointment) 23.03.2022 17.06.2022
" 2. | Vivek Kumar Soni (Appointment] 23.03.20221 17.06.2022
3 | Damodar Das Sznohee {Resignation) | 24.03.2022 12.04.2022
4 | Ram Kumar Singhee (Resignation) 24.03.2022 12.04.2022
-5 | Avvash Taparia (Apponntz:nent) 30.09.2022 Q7.12.2022
e, Registered office of Krishna
S1 No Registered office of Krishna Connection with CD

Property owned by the CD
and it is also the registered
office of' thc CD. ]

1. 2, N, C. DUTA SARANI -
: SAGAR ESTATE, 7th FLOOR ,
R. NO.709, Kolkata, West Bcn_&

pies of the MGT- 7 filed by Krishna are enclosed herew'xt‘h markcd
Letter “K”. :
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31. It has been further pointed out that one Mrs. Madhu Si‘hghee'on 23.03.2022 '
transferred 5,000 shares to Tarun Kumar Singh and on Mrs. Sushma Singh
transferred 10,000 Shares to Mr Tarun Kamar Singh on 23.03.2022.

32. Further, it is brought to 'our attention that the registe'red' office of Vedx
International Limited and Krishna Infosystems Pvt Ltd. isina property owned
by the Corporate Debtor and Vedx International Limited _ahd Corporate Debtor
shared the same office premiSes It is also submitted that the companies shared .

" one common email id Wthh later changed in 2022. Thus, it is estabhshed that all -
the compames are under control -of one management whrch exerc1sed the
management of business and control of these companies. '

'33.  Further, it is submitted that the original promoters of the two compames Vedx

i Internatronal Limited and Krishna Infosystems Pvt Ltd. are the promoters of the
corporate debtor. The shares of above compames were transferred to the Tarun

: Kumar Smgh in order to bypass the requlrement under section 29A of the I&B_
Code and allowing him to partrclpate in the bid in the CoC. - _ |

.34, The Ld. Counsel further submits that though promoters are themselves -
participa’ting in CIRP of Corporate Dehtor, Mr. Tarun Kumar Singh was the
backup ereated to ensure that the .a‘ssets of the Corporate Debtor remained within

- the control of the management of Corporate Debtor | | |

~ 35. The Ld. Counsel further pointed out that only in the balance sheet for the year
2022 of the Corporate Debtor, they were not shown as “related party” as on
31.03. 2021. o ' Toie '

36. He submrts that such a statement proves before the specrﬁc date, i.e., 31.03.2021
they were a “related party” ' '

37. Ld. counsel relying upon the Judgment passed in Arcelormtttal Indta Przvate‘

‘ lelted . Sattsh Kumar Gupta, reported in (2019) 2 SCC 1. The relevant paras

are as.under:
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In C.P. (IB) No. 128(KB)2020

%57 Itis important for the competent authority to.see that persons, who.
are otherwise ineligible and hit by sub-clause (c), do not wriggle out of
the proviso to sub-clause (c) by other means, so as to avoid the
consequences of the proviso. For this purpose, despite the fact that the
relevant time for the ineligibility under subclause (c) to attach is the

time of submission of the resolution plan, antecedent facts reasonably -
proximate to this point of time can always be seen, to determine whether
the persons referred to in Section 294 are, in substance, seeking to
avoid the consequences of the proviso to sub-clause (c) before
submitting a resolition plan. If it is shown, on facts, ‘that, at a
reasonably proximate point of time before the submission of the
resolution plan, the affairs of the persons referred to in Section 294 are
so arranged, as to avoid paying off the debts of the non-performing
- asset concerned, such persons must be held to be ineligible to submit a
~ resolution plan, or otherwise both the purpose of the first proviso to

- sub-section (c) of Section 294, as well as the larger objectzve sought to
be achieved by the said sub-clause in public interest, will be defeated.”
“60. When we come to sub-clause (j), a “connected person” is defined
as meaning the three categories of persons mentioned in the three sub-
clauses therein. The first sub-clause of Explanation 1 again takes us
back to the same three definitions of “promoter”, “management” and
“control” of the resolution applicant. Under sub- clause (ii), again, a
“connected person” is a person who is either the promoter, or in

management or control, of the business of the corporate debtor during
holding companies, subsidiary compames and assoczate companies as
defined under the Companies Act, 2013, or related parties of persons

' referred to in Clauses (1) and (2) also becomie connected persons.”

(Emphasns Added)
He also brought to our attention on Regulation 39(1) '(c) of CIRP Regulation,
201'6, envisaging - that the undertaking an undertaking by the prospective
resolution applicant that every information and records' provided in connection

with or in. the resolution plan is true and correct and discovery of false

.inforMation and record at any time will render the applican‘t‘ ineligible to
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LA.(IB) No. 1652/KB/2023 -
In C.P. (IB) No. 128(KB)2020

continue in the corporate insolvency resolution process, forfeit any refundable

deposit, and attract penal action under the Code.

He has also relied on two other Judgments of the Hon’ble NCLAT ie.,

i.  Naushad Ahmed v. Sudershan Gupta reported in 2022 SCC OnLine

_ NCLAT 2403 and
i T Johnson, of St. John Frelght Systems letted v. St John Fretght'

V Systems Ltmtted reported in 2020 SCC OnLine NCLAT 86 i
to-demonstrate that Corporate Debtor has obtained MSME Regrstratlon after the

commencement of CIRP, thus the Corporate Debtor is dlsquahﬁed the beneﬁt

of being a MSME for the purpose of section 29A of the I&B Code. :

Submi&sions of the Resolution Professional of T amra Dhatu Udyog Pyt Ltd.:

40.

- 41.

42,

clause of Section 5(24) of the I&B Code, is attracted.

T-heLd Sr. Counsel for the Resolution Profess.ional of the Corporate Debtor

After the Judgment of the Hon’ble Supreme Court of India in the case of Hari

Babu Thota vs. Other in ClVll Appeal No. 4422/2023 decided on 29.11. 2023
reported in MANU/SC/1313/2023: ‘
“MSME certificate obtained after the commencement of the CIRP but

befOre the submission of resolntion pldn would not bar the resolution'

applzcant for the purpose of section 294 of the 1 &B Code and consequen@

the resolution applzcant w:ll be elzgzble to submit the resolutzon plan.”

(Emphasns Added)

Thus, this issue is settled that a corporate entity can obtain an MSME registration
before the submissions of Resblution Plan and that would not ber the entity} to be .
a resolution apphcant under the prov151ons of Section 29A of the I&B Code. _.
It is further submitted bald allegatron of “related party” cannot be made Wlthout'_ :
any proof. “Related party” should be proved by pointing out under wh1ch sub-
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46.

*'IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURTNO.II
KOLKATA

Tamra Dhatu Udyog Private Limited
~LA. (IB) No. 1759(KB)2023
L.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020 '

., Further 1t is submitted that the opportunity to all the PRAs were glven for raising -
‘objecnons before the plan was put to vote durlng that per1od The applicant herein

| has not challenged or rarsed any objection about the eligibility of the PRAs who

subm1tted resolution plans 1nclud1ng the e11g1b111ty of successful SRA. Havmg

_not challenged this before RPdur}mg the CIR Process when the opportunity was

given, the applicant cannot now put up a-challenge at the time of approval of

resolution plan

It is further submitted that one of the PRA challenged Damodar Slnghee S

e11g1b111ty and the same was rej ected by the NCLT Kolkata Bench holding that
Damodar S1nghee is not disqualified under Section 5(24)(a) of the I&B Code. It

| -."1s further stated that this order has been challenged before the Hon’ble NCLAT

however, no stay of the order has been obtained by the party

" Therefore, he submits that no case has been ‘made out by the applicant for

“successful resolution applicant to be treated as a “related party” within Section

5(24) of the I&B Code.
The very fact is that Mr. Damodas Slnghee has also objected to the plan submitted ‘
by the Successful Resolution Apphcant, goes to proves that Mr. Tarun Kumar

Singh is not back up as alleged.

Submissions of the Ld. Counsel for the SRA:

47

Ld.. Counsel fer the. SRA submits that the plan has.. been apprcved by_ the CoC
with 99;93% voting share. The applicant in this case.'ié a PRA He has no vested
right to claim that his plan sh'ould‘be approved. Scope of his application should
be limited to consider or otherwise, its resolution plan before the CoC and the

apphcant has no locus to challenge the ellglbllrty of the SRA, as it is the job of

the Resolutlon Professronal to take care of all the comphances relatrng to the
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DIVISION BENCH, COURT NO. II
KOLKATA

T amra. Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
I.A.(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020
plans'incluc-li'ng the Veriﬁcation of eligibility of the PRAs before those plans are
put for voting. A ;
48. He Submits that in any event successful resolution applicant has nothing to do : ; =
| with the Corporate Debtor. It is Ram Kumar Singhee, who transferred shares in
Vedex and that too before three years-of commencement of the CIRP Even i 1n -
Krishna, the. sar_ne ‘was transferred by Ms. Sushama Slnghee to Tarun Kumar
Singh on 23/02/2022. ’ ‘
49. He further submits that the applicant has not been able to provide or prove under |
which sub- clause of sectlon 5(24) of the I&B Code, Tarun Kumar Singh, the‘
 successful resolutlon appllcant 1s related to the Corporate Debtor. Common E-.
»mall ID., common ofﬁce etc. are not relevant for determination of relatlonshlp
under section 5(24) of the I&B Code. It is not uncommon to have several offices
in the same building and that cannot be a basis for claiming someone as related -
to another party. o4

50. In any event, he submits that the appllcant has no locus to ﬁle this apphcat1on as

a dlsgruntled unsuccessful resolutlon applicant.

Ana'lysisianld Jfindings: i

51. Itisnotin dispute'between the‘partie's dnring the course of hearing that by \.firtnev |
of Hon’ble Supreme Court’ s Judgment referred in the case of Hari Babu Thota
vs. Other in Civil Appeal No. 4422/2023 decided on 29. 11.2023 reported i in
MANU/SC/ 1313/2023 that the MSME certificate obtained after commencement
of the CIRP but: before submission of Resolution Plan would not make a
resolution applicant to be ineligible under section 29A of the 1&B Code.

- Therefore, Mr. Damodar Das Singhee is eligible to submit resolution plan..
However, his resolution plan was reJected because he was H3 bidder and not

e ,

because he was ineligible to part1c1pate. When he is eligible to partlclpate,-th‘ " N
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- KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

" LA.(IB) No. 1652/KB/2023

In C.P. (1B) No. 128(KB)2020

question of creatlng back up through Tarun Kumar Smgh successful resolut1on

| applicant cannot arise and therefore we dismiss this- allegatron
- In any event, we will deal with the submissions made’ by the Ld. Counsel for the

',_Apphcant relatmg to the claim that SRA berng a related party to the Corporate

Debtor

_- It has to be shown that Tarun Kr. Singh, successful resolutron applicant is a
_ related party to the Corporate Debtor, in terms of Sectron 5(24) of the I&B Code
‘The apphcant relies on section 5(24)(h) and 5(24)(m)(i) of the I&B Code to
contend that SRA is a related party to the Corporate Debtor.
For the purpose ‘of understanding meanmg of “related party” in relatlon to
‘. corporate debtor we have to look both sections 5(24)(h) and 5(24)(m)(i) of the
AI&B Code. Section 5(24)(h) defines “related party” 1n relatron to Corporate

Debtor means any person on whose advrce directions or 1nstructrons a dlrector
partner or manager of the corporate debtor is accustomed to act. Section
5(24)(m)(i) is concemed it defines any person who is assocrated with the
corporate debtor on account of part1c1patron in pol1cy makmg processes of the
corporate debtor would be treated as “related party

Coming to section 5(24)(h) of the Code, the app11cant has not been able to show
that it 1s based on advice of Mr. Tarun Kumar Smgh (SRA), the Corporate Debtor

is accustomed to act. No evidence whatsoever has been placed on record to

" substantlate the claim that the SRA is a related party under section 5(24)(h) of
“the Code '

Now under section 5(24)(m)(i) of the Code, it would be required to show that

~ . successful resolutiorl applicant is - associated with the Corporate Debtor on

account of participating in any policy making process of the Corporate Debtor.

Nothing on record is produced to show that SRA was involved in or participating

Y in policy ‘making process of the Corporate Debtor. Mere shareholding in the

group company and share transfer by the promoters'of the Corporate Debtor in
Page 20 of 55
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IN THE NATIONAL COMPANY LAW TRIBUNAL
. DIVISION BENCH, COURT NO. Il |
' KOLKATA

Tamra Dhatu Udyog Private Limited.
LA. (IB) No. 1759(KB)2023 -

I.A.(IB) No. 1652/KB/2023 :

In C.P. (IB) No. 128(KB)2020

- some other group company to SRA would not make him"-“related .p'arty” to

Corporate Debtor. If someone is called as a “related party” with respect to section -
5(24) of the Code, it has to be demonstrated and/or clearly proved that he i is.
covered under various sub-clause of the section 5(24)(a) to (m) of the I&B Code
which 1 is not made out in this case. Therefore we have no hesitation i m dlsmrssmg :
this application, as not ma1nta1nable '

In terms of forgomg dlscuss1on we dismiss this application bemg LA. (IB)
851/KB/2023 '

No Cost_s._

LA. “(IB')‘No. 1759(KB)2023 (Resolution Plan)

Now we proceed to consider the Resolut1on Plan filed before this Adjudicating
Authority through L A (IB) No 17 59/KB/2023. |

Heard the Resolution Profess1onal (hereinafter referred to as “RP”) Dr. Mamta

=G ', Binani of the Tamra Dhatu Udyog Private Limited, Corporate Debtor herein and _

62

| brevity “CoC”.

perused the Resolution Plan as approved by the Commrttee of Credrtors for

Pvreliminar_g' '

Thrs instant apphcatlon is filed under Sect1on 30(6) and 31 of the Insolvency and

vBankruptcy Act 2016 (for brevrty “I&B. Code”) read w1th Regulat1on 39(4) of

the Insolvency and Bankruptcy (Insolvency Resolution Process for Corporate
Persons) 2016 (for brevity “CIRP Regulat1ons”) by the Ms. Mamta Binani,

- Resolution Profess1onal of Tamra Dhatu Udyog Private lelted Corporate

' ‘,"Debtor herem seekmg approval and final sanctlon from thrs AdJudrcatmg_ A

Authority of the Resolutlon Plan as approved by the Commrttee of Credrtors
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63.

64.

65.
‘expiry of 180 days of CIR Process was on 21.1 1.2022. the date of expiry of

IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II s
‘ KOLKATA

Tamra Dhatu Udyog Private Limited
L.A. (IB) No. 1759(KB)2023

~ LA.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

'(“CoC”) in the matter of Corporate Insolvency Resolutlon Process of the Tamra =

- Dhatu Udyog Private Limited.

The Resolution Professional (RP) of the Corporate Debtor submits that the

~ Resolution Plan submitted by one Mr. Tarun Kumar Singh, hereinafter referred

to as “Successful Resolution Applicant”, for brevity “SRA” on 30.08.2023

read with his Corrigendum cum Clariﬁcation.documents dated 02.09.2023 as

-approved by the CoC of the Corporate Debtor with 99.93% votes on 28t Day of
‘September, 2023. Copy of the revised and/or enhanced Resolution Plan

submitted by Mr. Tarun Kumar Singh dated 30.08.2023 along with Corrigendum
cum Clarification documents dated 02.09.2023, is annexed at page 99-216 as
Annexure 1 Colly to this Application. |

The RP of the Corporate Debtor further submits that the Letter of Intent (for
brev1ty “Lol”) has been issued on 28.09.2023 by the RP on behalf of the CoC of
Tamra Dhatu Udyog Prfvate Limited (Corporate Debtor) indicating t'hat the SRA

shall have to unconditionally accept the Lol and along with the acceptance of the

Lol prov1de unconditional Performance Security in terms of Part 4 of Request for -

‘Resolution Plans (RFRP), within seven days ending on 05.10.2023. The SRA,

Mr. Tarun Kumar Singh unconditionally accepted' the Lol on 3’0;0'9.2‘023 and in
terms of the RFRP, the SRA has furnished by depositing the said unconditional
Performance Security amounting to Rs. 10,06,00,000.00/- (Ten Crore Six Lakh

Only), i.e.,:an amount equivalent to 10% of the Resolution Fund drawn/given in

 favour of the Corporate Dethr by way of a Demand Draft dated 03.10. 2023 '

drawn in favour of the Corporate Debtor. The Copy of the Lol dated 28. 09 2023
issued by the RP as uncondltlonally accepted by SRA is annexed at page 679-
682 as Annexure “27” and the Copy of the Demand Draft dated 03.10.2023 is
annexed at Page 683 as Annexure “28” to the Appllcatlon

It is 'submitted that the CIR ‘Process was initiated on 25.05.2022. The date of
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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II '
e KOLKATA

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
L.A.(IB) No. 1652/KB/2023
‘ | InC.P. (IB) No. 128(KB)2020
extended period of CIR Process on 06 10. 2023 The date of approval of
' Resolution Plan by CoC is on 28.09.2023. the Date of filing the Resolutlon Plan -

with this Adjudicating Authonty ison 03. 10.2023.

' Particulars of the .Corporate Debtor

66. Tamra Dhatu Udyog Prlvate lelted Corporate Debtor herein, is a private
cornpany, limited by its shares reglstered with the Reglstrar of Compames West
Bengal bearing CIN: U27209WB2006PTC109251 , having reglstered office at 2,
N.C. Dutta Sarani, Sagar Estate 7th Floor Room No.709, Kolkata — 700001

West Bengal

Imtlatzon of Corporate Insolvencv Resolution Process of Tamra. Dhatu Udv 08

Private. letted

67. | Vlde an Order dated May 25 2022, this Ad_]udlcatmg Authorlty has admitted the

b appllcatlon filed under Sectlon 7 of the I&B Code by HDFC Bank (F1nanc1al

' Credltor) for initiating the Corporate Insolvency Resolutlon Process, for brevity

“CIR Process” against Tamra Dhatu Udyog Private Limited and appointed Ms.

Mamta Binani as the Interim Resolution Professional, in short “IRP” to carry out

~ her functlons as contemplated under the I&B Code and to constltute the.
‘Committee of Credltors (Co0). '

» Constitution of CoC

| 68. The IRP communicate__d the comrnencement of CIR: Process of the ‘Di'rec_tors of
the Corporate D‘ebtor on 25.05.202_2 to take immediate charge of the company.
Further, the IRP made the--publ-ic"announcement' on 27.05.2022 in Business o
Standard (in English-All India Edition), Aajkal (in Bengali-West Bengal Edition) ;
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and Dazmk Bhaskar (in Hindi- Rajasthan Ed1t1on) to 1nv1te claims from the
. 'credltors of the Corporate Debtor be submltted by 08. 06 2022
69, Inthe First. meetlng of the CoC was held dated June 23 2022 at 11:30 AM The
- IRP constltuted the Committee of Creditors on recelvmg the claims submitted by .
the creditors of the Corporate Debtor that cons1sted of Eleven (11) Financial

Credltors as the Members of the CoC as under::

1 Bank of Baroda o , :
2 Indian Bank | 3800
3 'Punjab National Bank ke 1.0.40

| 4 Union Bank of India | 14.80

5. | Anisha Estate & Finanee Pvt Ltd _ _- 0.10 »
6 Axis Bank Limited 305
o | Geteway Leasing Pvt Ltd .10
8 HDFC Bank Limited -~~~ 1430
9 Tafosoft Global Private Limited 020
10. | Med Biogenex Private Limited _ “To10

@ | PO Patni Firtancial Services Pvt Ltd. - 10.10

| 70. Further on 04.07.2022, by requisite majority the IRP was appomted as the

Lo :"Resolutlon Professional (RP) _ : ,
“ 71.  Total number of meetmgs of CoC held is 21 and on the 20th CoC meeting held
| ~on 28.09. 2023 the Resolution Plan submltted by the Successful Resolution

'_Appllcant (SRA) has been approved. The CoC meetlngs have been held durrng
the CIRP Period are as under:
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[ CoC Meeting | 23.06.2022 R
2" CoC Meeting - | 05.07.2022
39 CoC Meeting | 28.07.2022
[4%CoC Meeting | 22.08.2022
5 CoC Mecting | 19.09.2022
6% CoC Meeting 18;10.20_22 ‘
75 CoC Meeting | 21.11.2022
8" CoC Meeting " [06.12.2022
9 CoC Meeting | 17.122022
10% CoC Meeting 02. 01.2023 adJourned on 10.01.2023 and 16 oL 2023
117 CoC Meeting | 06.02.2023
12" CoC Meeting | 17.04.2023
3% CoC Meeting | 20.04.2023
' [T47 CoC Meeting | 04.05.2023
[15% CoC Meeting | 11.05.2023
16™ CoC Meeting 04.07.2023.
177 CoC Meeting | 11.08.2023
187 CoC Meeting | 21.08.2023
197 CoC Meeting | 28.08.2023
20th CoC Meetlng | 31.08.20.23 | continued - after | adjoumment: on
| | 01.09.2023, 02.09.2023 and 04.09.2023.

~72.  Upon post -receipt of further information or documents in the matter, tlre RP has
updated the list of the creditors owmg to further communlcatrons recelved from

stakeholders. The list of Credrtors was lastly updated and placed on record with

' thls Adjudrcatmg Authorrty as the List of Credltors Version 5 was drawn on
23, 09. 2022. Aﬁer the closure of e-votlng on the Resolutron Plans but Just before_ X,
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- filing of vthis application for approval df Resolvution Plan, the Additional Director
-' Geher‘al,vDi'réctordte of Revenue Intelligence, Kolkata .Zénal Unit vide its email -
- correspondence dated 03.10.2023, submitted its further clarifications along with
_ '_ ‘th‘e .judgr,nent‘ of the Hon'ble Supremev Court with a réquest to update and admit
its claim whiéh was.h'i’therto lying as.contingént claim in the last drawn List of

' Creditors, Vérsiqn 5.0. The Resoiutidn Proféssional after taking the same on
record on due verification and clarification .fr'vom the officers of the Corporate
‘Debtor, updated and admitted the same along with the latest updates on the claims
that still lies uncondoned/rej ected and consequently drew 1 up the Llst of Credltors
'Vers;on 6.0 dated 03_.10.2023. The list final position of the Financial Creditors
reflecting the amount of admit_ted. claim, percentage of exposure in terms of share

_in the CoC. i.e., voting share is here under:

. - r-Secured Fmanclal Creditor ‘
1. |BankofBaroda | 1,50,00,39,847.29 | 26.79
2. |IndianBank | 1,09,35891,63334 |35.64
3. | Punjab National Bank 54784747945 | 9.78
4. | Union Bank of India _ [77,90,14,82137 | 13.91
. . Unsecured Financial Credltors ‘
,_5._' Anlsha Estate&Fmance PvtLtd 50,69,041.00 , 0.09
6. | Axis Bank Limited 19,57,85,402.16 | 3.50
7. | Gateway Leasing Pvt Ltd T[208438400 | 0.07
'8, | HDFC Bank Limited 22,73,61,17929 | 4.06
9. | Infosoft Global Private Limited | 8L,31,178.00 | 0.15
_1.0._ Med B_io’genéx Private Limited . | 50,28,767.00 : 0.09
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11. | Patni F inaﬂcial Services Pvt Ltd. 51,19,041.00 0.09

12. | Pionus Traders Private Limited | 32,42,49.36620 | 0.04

13. | Union Bank of India, DIFC Branch, | 20,00,000.00 579
Dubai . = , :

[Total _ [5,59,96,22,140.10 | 100

A',CAollati»qn. of CI_aims :

~73.. The amounts claimed and verified/ admitted are summarised below:.

N

‘Financial Creditors

- Sccured | Fimancial | | 483.2| . 48228

Creditors

T amra Dhatu Udyog Prtvate Limited
LA. (IB) No. 1759(KB)2023

I.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020 .

- Uhsecured Creditors A - 8140 | 77;68

3 Operational Creditors. 120.65 - 162.00
: ‘(Other than workmen and ' A '
employee ‘dues . and

Statutory Dues

4. | Statutory Dues — |18.93 1.53

5. | Workmen and Employee NIL ..+ . 3 TNILS =

- dues

6. | Other Creditors ~ ~~ |NIL | NIL

PSR e
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T amra Dhatu Udyog Private Limited
' - L.A. (IB) No.. 1759(KB)2023

- LA.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

V CIR Process and Compliance

The Resolutlon Professmnal submits that on 11.07. 2022 she has appomted two
'_ Reg1stered valuers to determme the fair value and the 11qu1dat1on value of the

* Corporate Debtor in accordance with the Regulation 35 of the CIRP Regulations.

Further, the RP has appointed M/s Kansal Single & Associates (Chartered

Accountants) as the transaction auditor to assist RP in the task forming an opinion

~ as per the prov1s1ons of Regulatlon 35A of the CIRP Regulatlons that whether

the Corporate Debtor has been subjugated to any transaction covered under
Sect1ons 43, 45, 50 or 66 of the I&B Code, 2016. |
Further, the RP submlts that in terms of the prov131ons of Section 25(2)(h) of the
1&B Code read with- regulatlon 36A(1) of the Insolvency and Bankruptcy Board
(Insolvency Resolutlon Process for Corporate Person) Regulatlons 2016, the RP
has published the invitation of for Expression of Interest (“Eol”) i.e., “Form G”

on 03.08.2022 by mentlomng the last date of rece1pt of the Eols on 19.08.2022

~in the followmg newspapers:

-a) Business Standard (All Edition) in English Languages;
b) Aajkal (All West Bengal) in Bengali 'Languages;
c)_ Da_inik Bhaskar (All Rajasthan) in Hindi Languages;
d) Dainik Bhaskar (All Haryana) in Hindi Languages;
e) Dainik Bhaskar (Delhl) in Hindi Languages; .

The Applicant herein as received the Eols from the 24 Prospective Resolution |
~Applicants (PRAs). Vide an Order dated 30.09.2022 passed by the Hon’ble
- NCLAT in Company A_ppeal'(A_T) (Ins.) No. 1207 ol' 2022, anew PRA namely
- “Amit Auto Credit Company Private Limited” allowed to submit the Eol with 2
' days. : '

The Resolution Professional up to the last date of submission of Resolution Plans

. i.e., 19.11.2022, received the Resolution Plans from the following five PRAS that: |
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80.

81.
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- Tamra Dhatu Udyog Private Limited »

LA. (IB) No. 1759(KB)2023

LA(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020
| a) Damodar Das Singhee |
b) Kedarnath Mining Priyate Limited
¢) Laser Povlzer- & Infra Private iiniited
d) Tarun Kumar Singh
~e) Techno Mercant1le private L1m1ted
The RP. submlts that the members of the CoC have time to time requested the RP
to extend the voting l1nes as the CoC felt constrained to vote due- to ongomg
litigations. On 04.05. 2023 as 1nstrueted by the COC, the RP has sent an email to . |
all five PRAs requesting them to submit the Revised F1nanc1al Offer ina sealed
envelope/ password protected pdf by 10.05. 2023 by 6: OOPM |
Pursuant to the email dated 04. OS 2023, Revised Financial Offers were recelved
in sealed envelope from the three Resolut10n Apphcants as under:
a) Damodar Das Singhee
b) Kedarnath Mining Private Limited

c) Tarun Kumar Singh

Vide an Order dated 25.08.2023, in LA. (IB) No. 1459/KB/2023, the

Adjudicating Authority aIIOWed allow all the Participating-Resolution'AppliCants

. by g1v1ng a last equal and . fa1r opportunlty to submrt their rev1sed and/or

enhanced resolutlon plans to the RP of the Corporate Debtor and 1f requrred fresh
t1mel1nes may be provxded to all the Participating Resolut1on Apphcants Who

wish to enhance and/or revise their resolution plans. In light of the order dated

_ 25.08. 2023 fresh tlmellnes were intimated to all five Resolutlon Appllcants as

| _approved by the CoC That on 30. 08 2023 following Resolution Apphcants had

subm1tted their revised and/or enhanced Resolution Plans:
a) Damodar Das Singhee
b) Kedarnath Mining Private lerted
c) Tarun Kumar Singh

- ad) Techno Mercant1le prrvate Limited
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84.

IN THE NATIONAL COMPANY LAW TRIBUNAL
- DIVISION BENCH, COURT NO. II
KOLKATA = :

- Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

LA(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

Evaluation and voting

That the aforesaid revised and/or enhanced Resolution Plans were opened in the
20th meetmg of CoC held on 31.08.2023. The RP confirmed that based on their
assessment and due- d111gence exercise, the revised and/or enhanced Resolution

Plans as subm1tted by the five Resolution Apphcants are all in comphance with

the requirements of the prov151ons of. Sectlon 30(2) of the Insolvency and

Bankruptcy Code, 2016 (the Code) read with Sectlon 29A of the Code and IBBI

: (Insolvency Resolution Process for Corporate Persons) Regulatrons (CIRP

Regulatlons)
That the RP has further submitted that certificates of compllance ‘dated

102.09. 2023 tnder Section 30(2) of the I&B Code for all the five Resolutlon,
 Plans to the CoC. The CoC in its 20% meetmg held on 02.09.2023 carned out the

evaluation exercrse

_That based on the documents submitted by Resolutlon Applicants, the CoC in

details dlscussed and deliberated on feasibility and viability of each of the

- Resolution Plans as submitted by each of the Resolution Appllcant and after due

consideration, the CoC advised the RP to proceed to vote on the rev1sed and/or_

‘ enhanced_ Resolution Plans along with the exrstlng Resolutr_on Plan of Laser

Power & Infra Private Limited. It was also taken into account that if any of the

members of the CoC have already exercrsed their voting, they would have the

~ liberty given by law to modify their votes t111 the time of closure of the votmg- :

lines. R_eference was laid to omission of Regul_atlon 26(2) of ‘the CIRP
Regulations which read as, ‘Once a vote on a resolution is cast by a member of
the ~ committee, such member shall not be allowed to change

it subseq_uently’.
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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II |
KOLKATA '

Tamra Dhatu Udyog Privaté’LiIrrited s

* LA. (IB) No. 1759(KB)2023
LA.(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020
It is submitted that the “Resolution Plan” submitted by Mr. Tarun Kumar Sing'h
dated '30.08. 2023 read w1th Corrigendum cum Clarrﬁcatlon document dated
20.09. 2023 was approved by the CoC with 99.93% Voted on 28.09.2023 and

accordingly Mr._ Tarun Kumar Singh was declared as.the “Successful

Resolution Applicant” (for brevity “SRA”).

86.

SR
' .approved by the CoC having regard to the complexity and scale of operatrons of

88.

89,

- Compliance of the Resolution Plan submitted by the SRA with various provisions

The Applicant has submitted that 1n terms of Regulation 39(4) the Insolvencjvland '

Bankruptcy Code (Insolvency Resolution Process for Corporate Persons)
Regulatlons 2016, she has filed a Comphance Certificate in prescribed form i

Form - dated 03 10. 2023

’The Apphcant has contended that the Resolution Apphcant has met the criteria

the business of the Corporate Debtor in terms of Section 25(h)(2) of the I&B
Code. | | ’
Further is it submltted that the Resolutlon Applicant is ehgrble to submlt a

resolution plan in terms of Sectron_29A of the I&B Code and _acc_ordlngly,, an

affidavit has also been furnished by the SRA.

It is further submltted that the Resolutlon Applicant has submitted an afﬁdav1t

C statlng its ehglbrhty in terms of Sectlon 30(1) of the I&B Code, 2016.

90.

91.

Further, it is submitted that detalls of various compliances as envisaged within

the I&B Code and the CIRP Regulations to which a Resolution Plan should o
adhere to, Wthh is reproduced : : ' ' :
It is further submltted that in terms of Section 30(2) of the I&B Code, 2016 (as ;
amended vide Amendment dated August 16, 2019) the Resolutron Plan pr_ov1des ;

the compliance as under:
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Submiss;oti beeso‘luttn Plan in terms

KOLKATA

Tamra Dhatu Udyo‘g Private Limited
- LA. (IB) No. 1759(KB)2023
I.A.(IB) No. 1652/KB/2023

'In C.P. (IB) No. 128(KB)2020

of

the provisions of the I&B Code, 2016,

Section 25(2)(h)

Thé_ Resolution Applicanf _’r'neets: .

fh_e criteria approved by the CoC
having regards to the complexity

and scale of the operations of the

In Preface part of |
the Resolution Plan

at Page 4.

business of the Corporate Db_ebtor. ok |

“Section 29A

The Resolution Ap_plfcant s
eligible to submit the Resolution

Plan as per final list of Resolution

Professional or Order, if any, of the .

Adjudicating Authority.

‘Afﬁud,avit has been
provided by the
Resolution

Applicant - along

with the Resolution

Plan.

| Section 30(1).

‘The - Resolution App‘ii‘canf has.

‘submitted affidavit ‘stating it is

Affidavit has been
pfovided_ by. the

| ~ERTIFIED TOBE

RUER Y

| eligible. Resolution
0 Applicant along
| with the Resolution
Plan. ’
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' DIVISION BENCH, COURT NO. II
KOLKATA '

Tamra Dhatu Udyog Prt_'nate Limited
I.A. (IB) No. 1759(KB)2023
L.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

" [ Section 302)

‘The Resolution Plan provides for

the payment of insolVency

resolutlon process.

Clause 3.1 (a) at
Page 21 of the Plan
provided. =

Section 30(2)

'| Creditors.

| The Resolution Plan provxdes for
the payment to the Operational
127

Clause 3.1 (b), (¢), |

and '(d) at Page 22-

Section 30(2)

‘The Resolution Plan provides for

the payment' to the financial

credltors who d1d not vote in favour

s of the Resolutlon Plan.

Clause 3.1(e)(ix) at
page 27 of the Plan.

 Section 30(2) o

. The Resolutlon Plan provides for

the. management of the affairs of

the Corporate Debtor

Clause 9.2 at Page
56 of the Plan.

Section 30(2)

The Resolution Plan provides for |

the implementation = and

] supervision of the Resolution Plan.

Clause 8 at Pages | ik

50-52,"

Schedule — 1'_ atv’. .

Page 17

| Clause 9.1 at Page

53-56, read Wlth

: corrigendum dated |
02.09.2023 of the| =

Plal’l;‘ o

Section 30(2)

The Plan is not in contravention of

| provisions of any applicable law.

Clause 10 at Page
57 of the Plan. -

Section 30(4)

The Resolution Plan' is feasible and
viable accord'i'ng the Committee of

Creditors of the Corporate Debtor.

In terms of the

minutes recorded

on the 20" CoC |

- Page 33' of 55
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' DIVISION BENCH, COURT NO. 11
- KOLKATA :

Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023

. LA.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

meeting, this
requirement is: not

applicable.

k. .| Section 30(4) The Resolution Plan has been |In terms of the
: approved by the CoC,-'wi'th 66%. mimites ._recorde‘d_
voting share. o , | ,(‘)nv’the- 20" CoC
, meeting, the CoC
| has .appro'ved' the |
Resolution Plan by
99.93% voting |
share. Summery of
the vd'ecision taken
in 20" CoC
‘| meeting is annexed
|-at Pége 670 as
Annexure “24” to

this Application.

I. | Section31(1) The Resolution Plan has provisions | Schedule -1 at Page

for its effective implementation of 72 of the Plan,

| the Plan, according to the CoC.

' Mandatory contents of the Resolution Plan in terms of the Regulations of CIRP

S ‘ Regulattons, 201 6. _ _ B
m. Regulation , Thc amount due to the Operatlonal Clause 3.1(b), €c);
‘ 38(1) . | Creditors under the Resolution Plan | and (d) at Page 22-

has been given priority in payment 27 of the Plan. -

over financial creditors.
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- Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
" 1.A.(IB) No. 1652/KB/2023 -
In C.P. (IB) No. 128(KB)'2020'

Regulation The Resolution Plan - includes a Clause 3 at Pages
| 38(1A) .' Statement as to how it has dealt | 20-39 to the Plan.
S e : With' the interests of all the
L stakeholders. :
Regulation . = | The Resolution Appllcant or any of Clause 10 at Page ..
-38(1B) its related parties has failed to | 57 of the Plan. |
‘ implement or contributed to the |
fallure of. 1mplementat1on of any |
Resolutlon Plan under the I&B}
Code, 2016. : .
- Regulation If so, the Resolution Applicant has Clause 10 at Page ‘v _
}. 3’8_(1-B) ) o Snbmitted the statement 'givzing the' 57 of the Plan. ‘
i | details ~of  such = non-
| implementation. _. . i P
"Regulatlon | The Resolution‘Plan provides the | Schedule 1 at Page
©382) terms of the plan and its | 7274 of the Plan.
: ‘implementation schedule. | ' :
”Regulation -} The Resolut1on Plan prov1des the Clause 9 at Page‘ ;
' 38(2) management and control of the 53-:56‘.Qf the Plan e
| business of the corporate debtor | read ‘ with
during its terms. ' comgendum dated
| | 02.09.2023.
_Regulatlon' The Resolutlon Plan prov1des, ‘Clause 9 at Pages. -
g 38(2) -adequate means for superv1s1ng its 53—5”6 of the Plan |
implementation. | read " with |
i eorrigendUm .dated_
02.09.2023.
Page 35 of 35 _ ad
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" Tamra Dhatu Udyog Private Limited
LA. (IB) No. 1759(KB)2023
LA(IB) No. 1652/KB/2023
*In C.P. (IB) No. 128(KB)2020

‘The Resolution Plan demonstrates

Clause 13.1 at Page

‘Regulation
| 38(3) that it addresses_ the cause: of | 60 of the
C default. | Resolution Plan.
Régulation The Resolution Plan demonstratés.‘ Clause 4 at Page 40 l
‘ 38(3) that it is feasible and viable. of the Plan.
Reguiation | The Resolution Plan demonstrates Claus.e 9.1 at Pages
'38@):"" - |'that ‘it has. provisions for its:} 53 and Schedule:]
e L effective implementation. - | at Page 72-74.
Regulation ‘| The Resolution Plan déﬁlantfétes No such approvals
38(3) | that it has v'provision's for appfovals 'séught in the plan |
- required and the timeline fbr. the eXéept T this
same. | . Adjudicatibn
Authority ‘that is |
| provided in Clause |
14.2 at Page 63.
‘Régu]ativo:n | The Resolution Plan demonstrat_és Clause 2 at Page |
38(3) that the Resolution Applicant has 16-19.
paR the capacity to implement the:
résolution plan.
, Regulatio_h The Resoluti‘on Professional  has .N.A.
39(2) ﬁled the capability to implement
= the resolution plan. ‘ »
Reguléitionj The details 6f the perfénnanc.e» Clause 14.13 at|
- 39(4) | security received, és referred to in Page ‘ 66. . The
| sub-regulations (4A) of R.egule.ltionl Successful
36B. ‘ ok 3 8 Resolution _
Applicant has
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Tamra Dhatu Udyog Private Limited -
LA. (IB) No. 1759(KB)2023
LA(IB) No. 1652/KB/2023

In C.P. (IB)-No. 128(KB)2020

deposited the sum |
. _ol‘ performance
,Asecunty ~ vide
Demand - Draft {.
f Drawn on Axis |
Bank; ' number
078493  dated.
103.10.2023.

92.

. Deta_ils of the Resolution Plan and/o'r Pavmént Schedulev

The Resolution Plan has been subm1tted by Mr. Tarun Kumar Smgh on
' 30 08.2023 read with his Comgendum cum Clarification documents dated |
102.09.2023. |

93.

As per Clause 3; l at Pages 20-21 of the Resolutron Plan that the Plan outlmes
the payment to be made to cred1tors and stakeholders of the Corporate Debtor
The Resolution Plan prov1des for a total upfront payment of Rs 1100.60 Crore

(“Resolition Plan Value”) to the cred1tors and stakeholders. The amount of Rs

~ 100.60 Crore shall be paid out of the funds to be infused or arranged ‘to_be infused

by the_ Resolution Applicant. Add'itionally', Rs. 25.00 Crore shall be infused or

 arranged to be infused in the Corporate Debtor forimpr_oving operations upon

takeover of the management of the Corporate Debtor by the Resolution Applioant

wifhin six months of Effectiv_eDate on need basis as per requirements of the

_ _b_usineSs. The proposed'bifurcation of an amount aggregating to Rs. 100.60 Crore

N amongst'_ all the ered_itors and stakeholders of the Corporate_Dethr'is"as’follows:




IN THE NATIONAL COMPANY LAW TRIBUNAL
~ DIVISION BENCH, COURT NO. II
: KOLKATA '

Tamra Dhatu Udyog Private Limited
' LA. (IB) No. 1759(KB)2023

I.A.(IB) No. 1652/KB/2023

In C.P. (IB) No. 128(KB)2020

i

Payment towards

‘| costs and creditors

CIRP |

: InsolVency and Resolutio.n

' Process Cost

At Actu‘als

Financial Creditofs

564.52

559.96

99.00

- Secured Financial

Creditors

483.12

482.28

93.00

- Unsecured

Financial Cre'd'i'tors‘ |

81.40

77.68

6.00

Operational Creditors,
other that workmen and
and

“employee dues

statutory dues

120.65

62.00

1.25

~Statutory Dues

18.93

[ 1:53

[035

‘Dues .

: Workmen and Einployee ‘

‘| Other Credifors

. Total

; 704.10 _

623.50

after - 90

| commencement of CIRP

days  of

and not admitted)

Late Claim (any claim filed |

0.00

.| Infusion - for working
capitél/capex for

improving business-

operations

25
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9.

95.

96.

" a copy of the order of NCLT approvmg ‘this Resolution Plan in accordance wzth .
Section 3 1 of the Code is recezved by the Resolutzon Applzcant

- IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH, COURT NO. II - '
KOLKATA

T, amra Dhatu Udyog Private Ltmlted
LA. (IB)No. 1759(KB)2023 -
L.A.(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020

Itis submitted in the Plan in Clause 3.1. at page 21, that an case of any adjustment_ :
in terms of (a) proportionate amount of Liquidation Values as per Section 83(1}..

of the I&B Code allocated towards Workmen and Employees Statutory Dues

and Operatlonal Credltors (Other than Workmen and Employees and Statutory.
' Dues) or (b) the proportlonate amount of the Resolution Plan Values allocable

-towards Workmen and Employees, Statutory Dues and Operational Creditors

(cher than Workmen and 'Employee‘s and Statutory Dues), had been distributed

.in accordance yvith Section 53(1) of the 1&B Code, 2016 then such amount Aw'ould ;

" be adjusted from the upfront payment to be made to the fSéIoured Financial

Creditors.

'The Resolution Apphcant proposes in Clause 3.1. at page 21 to the Plan to 1nfuse .

or arrange to mﬁJse in an escrow account be opened and operated by the .

Momtormg Agent spe01ﬁcally for the purpose of CIRP, an aggregate amount of - -

Rs. 100. 60 Crore in the Corporate Debtor on the Closing’ Date along with unpaid

CIRP Cost as intimated- by the Resolutlon professional. - It will be. the

respons1b111ty of the Momtormg Committee to distribute the above- mentioned

.-amount to various creditors in terms. of distribution mechamsm as._may be
’approved by the CoC. The dlstnbutlon of Resolutlon Plan value proposed by the

: Resolution Apphcant to varrous cred1tors is mention in Schedule 14 of the =

Resolution Plan.

Effective Date .and Closing Date ‘

_The “Effective Date” has been defined in the Plan at Page 9 that the date on whzch ‘

-' Page 39 of 55
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~ IN THE NATIONAL COMPANY LAW TRIBUNAL
~ DIVISION BENCH, COURT NO. II
KOLKATA

Tamra Dhatu Udyog Private Limited
IA (IB) No. 1759(KB)2023
'1.A.(IB) No. 1652/KB/2023
‘In C.P. (IB) No. 128(KB)2020, |
97.  The Closmg Date has been defined in the Plan at Page 9 that in relation to the
‘Scheme means the date on which all actions as envisaged under Schedule 1 to

the Resolutzon Plan are consummated which shall zn any case not be later than

30 calendar dates from the Eﬁ"ectzve Date.

Rationale for Acauisition of Corborate Debtor

98. As per Clause 12, the Resolutlon Apphcant submlts the rationale for the-
P' .acqu1s1t10n of the Corporate Debtor asunder: :
. Vision to expand in the manufacturmg space. [Clause 12 L];
ii.  Bright outlook for the Copper Industry. {Clause 12.2.1; -
1l Shoxft gestation period. [Clause 12.3.];

v, ‘ ‘Strong experience in copper segment [Clauée 124.];

Details of the Revival of the Business of the Corporate Debtor

99. The Successful Resolution Applieant has mehtiohed various reasons for the
default of the Corporate Debtor m Clause 13.1. at Page 60 to the Plan and also
has prov1ded the rev1val plan in Clause 13 2. -at page 60 62 ‘through the
~ implementation of measures as Sustalnable leveraging, Manufacturing Analysis,

.. Funds _Infusien, Expand ‘Cli»ent Base, Human Reseurceé and Management,

Te,chndlogy Enhancement, Financial Controls and Market Analysis.
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. KOLKATA

Tamra Dhatu Udyog Private Limited

LA. (IB) No. 1759(KB)2023

LA.(IB) No. 1652/KB/2023
In C.P. (IB) No. 128(KB)2020

Mechamsm regardtng the management and control of the affatrs of the Companv o

100. The management and control of the Business of the Corporate Debtof

102.

- during the term i.e., the period from the Effectwe Date to the Closmg Date shall
_ be dealt with by Clause 9.1. at Pages 53 55 of the Plan:
101.

As per Clause 9.1, on the date of approval of thls Resolut1on Plan the

Resolutlon Applicant hereby requests the Insolvency professmnal who ‘was-

A acting as RP and therefore experienced in managing the affairs during the CIR

Process, to act as a momtonng age_nt_(“Monltonng Agent”) from the Effectlve £

Dute till the Closing Date on such terms as may be mutually decided between‘the

‘ Resolut1on Apphcant and monitoring Agent subject to the approval of the sald'

- terms by the Monitoring Committee. In the event the Insolvency professxonal. v

refuses to or is unable to continue post-approval of this Plan by the NCL_T, the .

vMonitoring Com‘rnittee shall appoint an independent person to act as the -
| Momtorlng Agent and such person shall discharge all functions of the Momtonng :

Agent as envisaged under this Plan.

As per Clause 9.1.3, durmg the Term a momtormg committee shall be

const1tuted (“Monitoring Committee”) Wthh during the perlod between the date

of approval of this Resolut1on Plan until the Closmg Date, shall comprlse of i 55

(one) representatlve of the assentlng F1nanc1al Creditors having the hlghest

voting right in the CoC, 1 (one) representatwe of the Resolutlon Apphcant and

- the Momtormg Agent. It is clanﬁed that the representatlve of Resolutlon
' Appllcant shall not be entltled to vote. During the perlod between the date of

approval of th1s Resolution Plan and the Closing Date, the Resolutlon Apphcant
shall have the r1ght to appoint an observer on the Monitoring Committee, who
will be entitled to receive all notices, agendas, explanatory- statements, and

minutes of :meetin'gs sent tothe meml)e_'r_s‘ofl the Monitoring Committee and -
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par_ticipate in all meetings of the Monitoring Committee but not vote in any such

' meetmgs

103,

Further, the management and control of the Busmess of the Corporate
Debtor after the term, shall be dealt with by Clause 9.2. at Page 56 of the Plan.
As per Clause 9.2.1. of the Plan, after the tenﬁ the Resolution Applicent proposes.
to reconstitute the board of directors of the Corporate Debtor as necessary, to
spearhead thelr business plan and the proposed nommated member on the board

of directors of the Corporate is Tarun Kumar Slngh.

Reliefs, Concessions and Dispensations

The Reliefs,' Concessions and Dispensations sougbt by the Resolution Applicant

from the - Adjudicating Authority are set out below for the successful

= 1mp1ementat10n of the Resolutlon Plan and effective resolutlon of the Corporate

g Debtor

The Resolutlon ‘Appl1cant/Corporate Debtor bev

exempted from the provisions -of Section 41 of the
Income Tax Act, 1961 as no amount has been proposed
to be paid against the non-current Habilities, deferred
liabilities, liabilities towards subsidies Whether or not
_appearmg in the books of accounts of the Corporate

| Debtor. ' |

| 8.2. | The Corporate Debtor_shalt-rrot be derr'ied"any benefit |

under any Applicable Law including but not limited to
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the Income Tax Act, 1961, Goods and Service Tax Act,
‘merely on the -account of the unavailability of
.supportmg documents (1nclud1ng but not limited to

.purchase 1nv01ces sh1pp1ng bill, bill of export, etc)

3. 83 -The Resolution Applicant proposes to intimate. the :
| | relevant Governmental Authorities (1nclud1ng but not
11m1ted to the Central Board of Dlrect Taxes. Central
Board of Exmsev and Customs: respective Value Added
| | Tax/ GST Authorities, Securities Exchange Board of
|  India (“SEBI”), Reserve Bank of India (“RBI),
: tribunals, arbitr_al body, land .r-evenue records of the :
_ Resolution Plan and prays for tlxle continUation for a | b
period of 12 months from the Effective Date or till the
term of Permits, consents, hcenses approvals rights,
Ientltlements, benefits and privileges granted in favour
» of the Company or‘to'which the Company_ is entitled or
' accustomed to, whichever - is later, without any |
dlsruptlon notw1thstand1ng such llcenses Perm1ts
consents, approvals rlghts entltlements beneﬁts and
pnv11eges are lapsed or explred due  to any non-
comphance or efﬂux of time. In the event, any Permlts
1 approval, consent or permission that”may be required "
from any Person (including Govemmental Authonties)
for or pursuant to change in COntrol/management '
; A ownershlp of the Company in accordance with the' i

| terms of any Permits, consent, license, approval rlght

entitlement, benefit and privilege, whether undér N
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Applicable Law, contract, lease or license. granted in |
favour of the Company or to which the Company is
entitled or accustomed to, it is prayed that all such
Person shall provide such approvals, Permits, consents
or permlsswn for the same upon the request of the

Corporate Debtor.

4, | 84. L It is prayed that on and after the effective date, all the.
| contracts with the Related Party of the Corporate
_Debtor or Related Party of the ex1stmg promoters
(including but not 11m1ted to ex1st1ng leasehold
contracts or rent agreements or_ plantation contracts)
shall remain in-ex‘istenc'e on the same terms and
conditions except to the ~extent the Resolution
’ Apphcant/ SPV/ Corporate Debtor at its sole discretion
reserves the right to termmate the said contracts
without assigning any reasons thereof and without any
penalty, charg_es,v fees, fines, liabilities, damages in _
relation thereto. In relation to tlre contracts with the
'Unrelated.Par'ty of the COrporate. Debtor or of the
ex_i_stiﬂg promoters :(inciuding_ but not limited to
existing leasehold contracts or rent agreements or |
plantation contracts), the Re_soluti‘on App_lieant prays.
for the right to modify/change terms of such contracts
and may terminate any of them with notice period as
mentioned in such contracts or two months from the
Effective Date, whichever 1s short,er,: without any

penalty, charges, fees, fines or liabilities. In relation to
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any contracts whether_ with the ‘Un“rela‘ted party or
Relate_d Party of the Corporate Debtor or of the exi_sting
'promoters‘ (including but not limited to existing
leasehold contracts or rent agreements or plantatlon
contracts) Wthh are expired or to be explred within a
| period of six months from the Effectlve Date the |
| : AResolutlon Appllcant prays that to the extent such
contracts, deeds or arrangements which are necessary
for or incidental to continuing or carrying on the
operations and business of the Cerpo_rate Debtor, such
contracts, agreements or arrangements. shall rernain in
existence for smooth management transition_ of the
Corporate Debtor and implementation of Resolution
Plan and shall continue for a perlod of at least six
months from the Effectlve Date, notw1thstand1ng the e
fact that such contracts are lapsed or expired due to any

Non-Compliance or efflux of time.

5. g5, . o |Itis prayed. that all the contracts or agre'ernent_. or |
arrangements to which the Corporate"Debtor is a party. |

to (mcludlng but not limited to ex1st1ng leasehold | -
‘ contracts or rent agreements with Related Party |
_.Unrel_ate_d Party of Corporate Debtor.) shall remain in p
existence and continue on the exist_ing terms, without
any further'act' and witheut payrnent of any premium
penalty on account of change in ownershlp, wherever

expressly requ1red under the relevant contracts or

agreements.
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6. |[86. Upon the approval of this Resolution Plan by the

T NCLT, the_COrporate Debtor/ _Resolution'Appli_cant
shall file this Resolution Plan with all the

Governmental Authorities and other relevant Person
for seeking their approvaIs, eXemptions and waivers as
may be applicable and necessary in respect of the
transaction contemplated under. this Plan and the
Resolutlon Applicant prays that such Governmental [
Authorities and Person shall - expeditiously and

‘favourably grant such - ‘approvals, waivers and |

exemptlons to the Corporate Debtor

i 7. | 8.7. 3 ‘ tis prayedthat pending the occurrence of the Effective:
: Date no workmen or employee no Operatronal.
Creditor including but not limited to any Governmental |
Authority, no Financial Creditor (Whether‘secured or
unéecured) and no,Ot_herCreditor shall be entitled to |
| take, initiate or continue any Steps or proceedinge
against the Company or its assets (whether by way of
demand, legal proceedings, alternatlve determination
process - including ~ arbitration ‘or an  expert
determmat.ion” proceés) the. levylng of drstress
execution of Judgement or otherw1se) in. any
jurisdiction whatsoever for the purpose of obtaining ’
payment of any liability, or for the purpose of placing
the - Company into hqurdatlon or any analogous

, proceedmgs
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18 | 88. ‘ It is prayed that the top management and key

employees of the Corporate Debtor including the C- |
level executives such as the Chief Er(ecutive Officer .' _
(CEO), Chief Operating - Officer (COO), Chief |
Financial Ofﬁoer (CFO) etc., the President, the Vice

President the Plant Heads, etc., shall not be entitled to V
terminate therr ex1st1ng relatronshrp with the Corporate »
| ’_Debtor for a perlod of at least 1 (one) year from the
Effective Date, provided that the Corporate. Debtor
post the ‘Effective Date is entitled io: feview" the
performance and terms of t_heirf errrployrne_nt With the |
Corporate Debtor and. amend or terrninat'e their | g, ¢

employment contract as it may deed fit.

9. v8.9.‘ R It is prayed that. the Corporate- Debtor be entltled to
| " carry forwardlthe unabsorbed l,osses for a period of 8

‘| 'years from the effective date.

10. |810. - = F | On and from the Closing Date, any leasehold or |
i | ﬁeehold 1mmovable propertles Wthh are in the name
| of the p_redecessor-ln-trtle and which have not been
transferred to the name of the Corporate Debtor, will
- | stand transferred to and be vested in the name of the |
‘ Corporate Debtor, without any further act, 1nstrument
! '.or deed and no amount shall be payable for any liability
of ‘the -Corp'o'rate Debtor towards t'ransfer'»eharges,_ o
e’arned.increase » stamp duty or registration fee arising

in relatron to corporate reorganrzatlons or transfers of

1mmovable property from predecessors-m trtle to the
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Corporate Debtor and such lrabilrty shall stand fully
discharged. i o

11. §1h.. _ s prayed that any non_;submission of data post the
¥ Effective Date with any Governmental 'Authority by
the Corporate Debtor dué to lack of data availability or
any other reasons for the 'period »prior to the Effective
| Date shall stand settled, Waived off and extinguished
and the Corporate Debtor or the Resolution Applicant
shall at no point of time dlrectly or 1nd1rect1y, be held

o _'respon51ble or liable in relation thereto

12, 1812. - . |Any llabrlrtles claims, demands dues related to lax or
otherwrse arising due to the reduction of llablhtles of
Creditors in the books of account of the Corporate

Debtor shalt stand Settled at NIL value.

[13. 843, e e jExcept as otherwrse provrded in this Plan, in relation
to any contracts entered into with the Corporate
Debtor, which are ‘expired or to be explred within a
period of One year from the Effective Date to the
eXtent such contracts, deeds or arrangements which are
necessary for or incidental to continuing or carrying on
| the operations and business of the _Corporate Debtor,
such eontracts, agreements - or arrangements shall
remain in existence or smooth management transition
of the corporate debtor and 1mplementatlon of |

Resolution Plan and shall contmue for a penod of at

; least 1 year from the Electlve Date, notwithstanding the
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fact that such contracts are lapsed or expired due to any

Non- Compllance or efﬂux of time.

106 It has been clar1ﬁed that thlS Resolutlon Plan w1ll not be conditional upon any
 conditions or any reliefs, waivers and concessions as extlngulshed l1sted out in
Clause 8 of the Resolution Plan sought from the NCLT or relevant government, '
statuto'ry,regulatory or judicial_authorities and the obligations of the Resolution
“Applicant under terms of this Resolution Plan, (including in respe‘ct of the
-. quantum of payment or settlement to be made to a creditor and the timeline within
.. which the payment or settlement is to be made) shall remain unaffected even if
any -relief, waivers or concession as exhaustively listed out in Clause 8 is not -
~granted by the NCLT or relevant government statutory, regulatory or |

governmental authorities.

| Our Int:érence
107. At the hearing, the subm1ss1ons made by Dr. ‘Mamta Bmam RP of the Tamra v
' .Dhatu Udyog Private Limited (Corporate Debtor) and perusmg the record and/or
documents placed before thrs Adjudlcatmg Authonty, we find that the Resolutron
: Plan filed by Mr Tarun Kumar Singh dated 30.08. 2023 read with Comgendum : |
cum Clanﬁcatlon document dated 20. 09. 2023 has been approved by the CoC
of the Corporate Debtor with 99.93% voting share on 28 09.2023. As per the -
CoC, ‘the plan meets the requlrement of bemg viable and feasible for the revival
of the Corporate Debtor. Preponderantly, all the comphances have been done by
~the Resolutlon Appllcant for makmg the plan effectlve after approval by this
' AdJud1cat1ng Authorlty :
108. Inthe course of the hearmg, Dr. Binani further submltted that the Resolutlon Plan %
complies with the provrsrons of under Sectlon 30 of the 1&B Code 2016, read:,.—,‘\
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with relevant Regulatlons of the CIRP Regulatlons 2016 and has been approved
by the CoC and the Plan if approved, would result in maximization of the value

of assets of the Corporate Debtor and avoid corporate death due to liquidation by

' rev1v1ng it from the ﬁnanmal Crisis.

Upon perusal of the documents on record and/or documents we are satlsﬁed that .
the Resolution Plan submltted by Mr. Tarun Kumar Singh, is in accordance with
sections 30 and 31 of the 1&B Code, 2016 and also compllies with regulations 38
a_nd 39 of the IBBI (Insolvency Resolution -Proc_ess “for Corporate Persons)
Re_gulati.ons-, 2016.

As far as the question of granting time to comply with the statutory obligations

: dlrected to do so within one year from the date of this order as prescrlbed under

section 3 1(4) of the I&B Code.

We have perused the reliefs, waivers and concessions as sought and as provided

‘in Clause 8 at Pages 50-52 of the Resolution Plan. It is evident that some of the

- reliefs, waivers and concessions sought by the Resolution Applicant come within

the ambit_of the I&B Code and the Companies Act 2013, while many others fall

~under  the powef ‘and  jurisdiction  of = different  government

authorities/departments. This Adjudicating Authority has the power to grant

reliefs, waivers and concessions only concemlng the rehefs waivers and

“concessions that are directly W1th the I1&B Code and the Compames Act (within

the powers of the NCLT). The reliefs, waivers and concessions that pertain to
other governmental authorities/departments may be dealt with by the respective
competent authorities/forums/offices, Government or Semi-Government of the

State or Central Government concermng the respectlve reliefs, waivers and

-concession, whenever sought for. The competent authorltles including - the

Appellate authorities 'may consider granting such ‘I'ClleS, “'waivers and
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concessions keeping in view the spirit of the I&B Code, 2016 and the Companies

Act,2013. | ‘ | | |

It is almost trite and fairly well settled that the Resolution Plan must be consrstent_

with the extant law. The Resolutlon Applicant shall make necessary apphcatrons
to the concerned regulatory or statutory authorities for the renewal of business

permits and supply of essential serviCes if required, and all necessary forms '

along with filing fees etc. and such authorlty shall also consrder the same keeping

in mind the objectrves of the Code, which is essentlally the resolvmg ‘the

o msolvency of the Corporate Debtor
113.

The reliefs. sought for subsisting contracts/agreements can be granted and no.

blanket orders can be granted in the absence of the parties to the contracts and _ |
agreements _ |
Concemmg the walvers with regard to the extmgulshment of claims which arose. %

prior to the initiation of the CIR Process and which have not been claimed are

~ granted in terms of the law laid down by the Hon’ble Apex Court in Ghanashyam

Ltmited reported in MANU/SC/0273/2021 (2021)9SCC657: [2021]13SCR737

that “once a resolution plan is duly a_pproved by the Adjudicating Authorztv

_ Under Sub-section (1) of Section 3 1 the claims as provided in the resolution plan :

shall stand frozen and will be binding on_the Corporate Debtor and_its -

employees members creditors, znclua’zn}z the Central Government any- State»

Government or any local authority, guarantors and other s_takehola’ers. On the

" dateof approval of resolution plan by the Adjudicating Authority, alllsu.ch claims,

which are not a part of resolution plan, shall stand extinguished and.no person '

will be entitled to znitzate or contznue any proceedzngs in respect to a clazm :

| vwhich is not part of the resolutzon plan . (Emphasns Added)

- 118.

Further, the relevant part of the Ghanshyam Mishra Judgment (supra) in thrs

- regard is given below
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“61. All these details are requzred to be contained in the znformatzon
;" memorandum so that the resolution applzcant is aware, as to what
are the liabilities, ,that he may have to face .and_ provide for a plan,
which apart from satisfying a part of such' liabilities would also
ensure, that the Corporate"De_thr is revived and made a running,
: establishment. The l_egislative intent of making the resolution plan :
binding on all the stake-holders after it gets 'theseal of approval from
| -the Adjudtcatmg Authority upon its satzsfactton that the resolution
plan approved by CoC meets the requzrement as referred to in Sub-
Section (2) of Sectzon 30 is, that after the approval of the resolution
plan, no surprtse clazms Should be ﬂung on the successful resolution
applicant. The dominant purpose is, that he should start with fresh
| slate on the basis of the‘.resolution plan approved.’. ‘
“62. This aspect has been aptly explained by this Court in the case
of Committee of Creditors of Essar Steel Indza Limited through
_Authorzsed Szgnatory (supra) a ' :
“107. For the same reason, the impugned NCLA T judgment
[Standard Chartered Bank v. Satish Kumar_ Gupta] in .
hozlding that claims that may exist apart from those decid_ed
| on meritsv' lby the resolution p‘rofessional and by the
Adjudicating Authority/Appellate Tribunal can now be _v
decided by an appropriate forum in terms of Section 60(6)
of the Code, also militates against the rationale of Section
31 of the Code. A successful reaotution appl'ican.t.cannot
suddenly be faced with "undecided" claims after the
resolution plan submitted by him has been accepted as this
- would amount to a hydra head poppzng up which would

throw into uncertainty amounts payable by a prospectiye
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resolution applicant who would successfully take over the'
business of the corporate debtor. All claims must be -
- submitted to and deczded by the resolution professzonal so
that a prospectlve resolution applzcant knows exactly what
-~ has to be pazd in order that it may then take over and run -
the busiriess of the corporate debtor. This the successful- 3
resolutzon applicant does on a fresh slate, as has been
; pointe'd out by us hereinabove. For these reasons,' NCLAT
= | , ]udgment must also be set aside on this count.” . _
‘ , , (Emphasis Added) |
116. In thrs regard we also rely on the Judgement of the Hon’ble Hrgh Court of
Rajasthan in the matter of EMC v. State of Rajasthan, Civil Writ Petltron No."
6048/2020 with 6204/2020 reported in (2023) 1bclaw in 42 HC wherem it has
been 1nter-a11a held that: :

“Law is well-settled that with the finalization of insolvency

resolution plan and the approval thereof by the NCLT, all dues of l |

creditors Corporate, Statutory and others stand extinguished and

‘no demand can be razsed for the period przor to the speczf ed date

(Emphasrs Added)

117. Thus, on the date of approval of the resolutron ‘plan by the AdJudlcatmg o o
"Authorrty, all such clarms that are not a part of the resolutlon plan, shall stand
| extlngurshed and no person w111 be entitled to 1n1t1ate or contlnue any proceedmgs
in respect to a-claim, which is not part of the resolutron plan. The Hon’ble :
Supreme Court further laid down that all the dues 1nc1ud1ng the statutory dues -
owed to the Central Govt, any State Govt or any local authority, if not part of the
resolution plan, shall stand extinguished .and no proceedings in 'reSpect of 'such

dues for the period before the date on which the AdJudlcatlng Authorrty grants =

its approval under sectron 31 could be continued.
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Concerning the waivers sought in relation to guarantors, the Hon’ble Apex Court

(2021) 9 SCC 321 that the sanction of a resolution ptan and finality imparted to

it bv Section 31 does not per se operate as a discharge' of the guarantor’s liability.

As to the nature and extent of the liability, much would depend on the terms of .

the guarantee ztself

With respect to the reliefs and walvers sought for all 1nqu1r1es 11t1gat10ns,

1nvest1gat10ns and proceedings shall be granted strlctly as per section 32A of the

i " I&B Code and the provisions of the law as may be apphcable
120.

As far as the questlon of granting time to comply with the statutory obligations
or seeking approvals from authorities is concerned, the Resolution Applicant is

dire‘cted to do so within one year from the date of this order, as prescribed under

1y sectlon 31(4) of the Code.

121

In case of non- compliance of this order or withdrawal of the Resolutlon Plan the

- payments already 'made by the Resolution Applicant shall be hable for forfeiture.

122,

Subjugated to the observations made above, the Resolution Plan filed by Mr.

Tarun Kumar Singh dated 30.08 2023 read with Corrigendﬁm cum Clarification
decument dated 20.09.2023, is hereby APPROVED - and F INALLY

' SANCTIONED by this Adjudlcatmg Authority. The Resolutlon Plan shall form

part of this Order and shall be read along with this order for implementation. The

Resolution Plan thus approved shall be binding on _theACorporate Debtor and

-other stakeholders involved in terms of section 31 of the Code, so that the revival

123,

124,

of the Corporate Debtor Company shall come into force with immediate effect.
The Moratorium imposed under section 14 of the Code'by virtue of the order

dated M»ay 25,2022, shall cease to have effect from the date of this order.

The Resolution Professional shall submit .the records collected during the

‘commencement of the proceedings to the Insolvency & Bankruptcy Board of
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'Indra for therr record. and also return them to the Resolutlon Appl1cant or New i,
Promoters. : '
125. Liberty is hereby granted for moving any application. 1f requ1red in connectlon -
-with the 1mplementat1on of thls Resolut1on Plan. PR |
- 126. A copy of thls Order is to be subm1tted to the Registrar of Compames West

~ Bengal by the RP. ’ _ 3 ‘

127. The Resolutlon Profess1onal shall stand drscharged from his duties w1th effect :

‘ from the date of this Order. _ ‘

128. The Resolution Professional is further direeted to hand ‘olve'r all re'eords,
prernises/factories/documents to the Resolution Applicant to ﬁnalise‘ the further
line of act1on requ1red for startmg the operatron The Resolut1on Applicant shall -

‘ ‘have -access to all the records/prem1ses/factorles/documents through the' '
Resolution Professronal to finalise the_ further line of action required for starting
the operation. : ¥ | | ‘ .. i |

129. The Regrstry of this Adjudicating Authonty is dlrected to send e-mall cop1es of -

' the order forthw1th to all the partles and thelr Learned Counsel for mformatlon .
; and for taking necessary steps '

130. In terms of the view above, the 1nterlocutory apphcat1on being L.A. (IB) No.

: 1759(KB)2023 along ‘with the mam Company Petition C.P. (IB) No. it

» 128(KB)2020 shall stand dlsposed of accordrngly e

| 131. Certrﬁed copres of th1s order if applled for with the Reglstry of thrs Adjud1cat1ng ; v

e Authorrty, ‘be. supphed to the partles upon- comphance Wrth all requlsrte_

formalities.
R et i A s ST Bidisha Banerjee
' ,_Member (Techmcal) S e iy Member (Judlclal)

This Order is s1gned on the 15t Day of January, 2024.
Bose, R K. [LRA]
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